
HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 
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Md. Manser Ali  

S/O Lt. Akser Ali  
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Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 
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JUDGMENT 

Prosecution Case 

1. Prosecution case in brief is that on 06-01-14 one Pashan Ali lodged 

written ejahar before O/C Chapar PS inter alia citing that on  06-12-13 at 

about 06.00 pm taking advantage of his absence and his wife, accused 

Manser Ali induced his minor daughter Khaiful Nessa Khatun aged about 16 

years to go from his house and taken her to unknown place and accused 

also tried to sell his minor daughter to other State and there is delay in 

lodging ejahar as they were busy in searching his victim daughter.  

Investigation 

2. Officer-in-charge of Chapar PS on receiving ejahar from informant 

Pashan Ali registered a police case vide Chapar Police Case No. 08/14 u/s 

366(A) I.P.C. and SI Robindra Nath Das was entrusted to conduct the 

investigation of the case and after completion of investigation IO submitted 

charge sheet against the accused person named herein above u/s 366(A) 

I.P.C. 

Committal 

3. On receipt of the charge sheet, learned SDJM(M), Bilasipara took 

cognizance and after furnishing necessary copies to accused person 

committed the case before the Learned. Sessions Judge, Dhubri for trial and 

Learned Session Judge, Dhubri made over the case to this court for trial. 

Charge 

4. My then Ld. Predecessor, after hearing ld. counsel for both sides and 

perusal of material on record  framed charge u/s 366(A) IPC is against the 

accused Md. Manser Ali and when charges read over and explained to the 

accused person, he pleaded not guilty and claimed to be tried. 

Trial 

5. In order to prove the prosecution charges against the accused 

person, prosecution adduce evidence of all together 10 numbers of 

witnesses and exhibited 5 nos. of documents. PW-1 Pashan Ali, PW-2 

Khaiful Khatun, PW-3 Samela Bibi, PW-4 Sahera Bibi, PW-5 Hasen Ali, PW-6 

Sahidul Islam, PW-7 Jahar Ali, PW-8 SI Rabindra Nath Das ( I.O), PW-9 



3 | P a g e  

 

Inspector Pintu Pathak (I.O) and PW-10 Dr. Anjumanara Ahmed. Ext-1 

statement of PW-2 recorded u/s 164 Cr.P.C, Ext-2 Ejahar, Ext-3 Sketch Map, 

Ext-4 charge sheet and Ext-5 Medical Report. After closure of the 

prosecution evidence, statement of the accused person recorded u/s 313 

Cr.P.C. Accused plea is total denial, however declined to adduced evidence 

in support of the plea of denial. 

  

6.                              POINTS FOR DETERMINATION:- 

i) Whether Khaiful Khatun was minor (under the age of 18 years) at 

the time of incident i.e on 06-12-13? 

ii) Whether accused on 06-12-13 at about 06.00 pm, at village Beltoli 

under Chapar PS induced informant’s daughter Khaiful Khatun to go from 

her house with him with intent that she may be or knowing that it is likely 

that she will be forced or seduced to illicit intercourse with him or with 

other?  

ARGUMENT 

7. Ld. Addl. P.P made submission that prosecution by adducing 

evidence of informant, victim and MO established the prosecution charge 

against the accused person beyond all reasonable doubt. 

8. It has been argued by ld. defence counsel that there is delay in 

lodging of ejahar and delay not being explained, prosecution case is fatal, 

victim was not minor at the time of incident as she was married prior to the 

incident and victim girl stated her age differently at different stages. He 

further submitted parents of victim not corroborated the statement of victim 

girl of this case and victim made different statement in different stages. 

Therefore, evidence of victim girl is not believable and acceptable piece of 

evidence and thus accused entitle acquittal beyond all reasonable doubt.      

PROSECUTION EVIDENCE:- 

9. PW-1 Pashan Ali is the informant of the case. He deposed incident 

occurred about 2 years back at about 08.00 pm. He deposed accused 

Manser used to come to his house frequently and met his daughter. On the 

day of incident he was not present at his house and on that day accused 

Manser was present at his house with his daughter. While he returned back 

to his house, he found his daughter missing. Accordingly he started search 

of his daughter but he could not find his daughter. On the next day he went 
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to the house of Manser Ali and he also found Manser absent at his house. 

Later on his daughter was recovered from Guwahati and he heard from his 

daughter that Manser took her to Guwahati and he fled away from 

Guwahati leaving her alone. Thereafter he lodged ejahar and produced his 

daughter in the police station. Police sent his daughter to Dhubri Civil 

Hospital for medical examination and thereafter she was produced before 

the court. He further deposed at the time of incident the age of his 

daughter was 16/17 years old. In cross he stated he cannot recollect the 

date of incident. He stated on the day of incident he and his wife went 

outside and when he and his wife returned home, they found their 

daughter. He stated when he find his daughter missing, neighbouring 

people told him that accused came to their house and accused talk with his 

daughter and therefore as advised by the neighbour, he lodged ejahar 

against the accused suspecting him that he had kidnapped his daughter. He 

stated at the time of incident his daughter was married but she did not lead 

her conjugal life with her husband. After the incident his daughter went to 

Guwahati and she married again at Guwahati. He stated after missing of his 

daughter she came to his house with her husband along with her children 

after about 1 ½ years later but he had lodged ejahar of this case prior to 

return of his daughter at his house. He stated as he did not find Manser at 

his house and his daughter is also missing, so he lodged the case against 

the accused Manser.  

10. PW-2 Khaiful Khatun is alleged victim girl of this case. She deposed 

accused Manser Ali took her from her house to Dhirghat with a promise to 

marry her and then he took her to Guwahati. Thereafter accused left her 

alone at Guwahati railway station and fled away. She started to stay at 

Guwahati and married with one Mainuddin. After one year, she came back 

to her house and informed to her father about the incident and accordingly 

her father lodged ejahar against the accused Manser Ali. She deposed police 

recorded her statement and produced her before the court. Her statement 

was also recorded by the Magistrate in the court. Ext-1 is the statement u/s 

164 Cr.P.C and Ext- 1(1) and 1(2) are her signatures. In cross she stated 

she cannot recollect the date of incident. She stayed at Guwahati for 1 year 

and at Guwahati she married Mainuddin. After one year of marriage with 

Mainuddin she came to Chapar. She stated when she was staying at 
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Guwahati, her father lived at Chapar and her father did not visit her at 

Guwahati and no conversation was took place in between her and her father 

at that period. She stated she never visited the house of accused Manser Ali 

as his house is far away from her father’s house.  She stated prior to this 

incident she was married somewhere else and after divorcing her first 

husband she came to her father’s house. She stated after the incident she 

came to Chapar with her husband and at that time her father took her to 

the Chapar PS and police recorded her statement.  

11. PW-3 Samela Bibi deposed on the day of incident her daughter was 

found missing from her house. Soon after she informed her husband about 

missing of their daughter. Accordingly they started searching for their 

daughter and also visited the house of Manser Ali. Manser Ali was also 

found missing. Thereafter her husband lodged case against the Manser Ali 

and after few days they recovered their daughter from Guwahati and on 

being asked her daughter told her that Manser Ali took her to Guwahati. In 

cross she stated at the time of incident she was not present at her house. 

Her daughter was married girl and after her divorce she used to reside in 

her house. After the incident her daughter also got married with another 

person and she along with her 2nd husband also visited her house.  

12. PW-4 Sahera Bibi deposed about 3/4 months back, she had seen 

accused roaming around the house of Khaiful Nessa. In the evening she 

heard that both accused and Khaiful are untraced. In cross she stated the 

house of accused Manser Ali is about 1 farlong away from his house. 

Informant Pasan is her paternal uncle. She denied accused Manser Ali is not 

involved with the kidnapping of Khaiful. She stated presently Khaiful is 

staying at her father’s house and she is married.  

13. Evidence of PW-5 Hasen Ali is that incident was took place about 3/4 

years back and he heard that Khaiful was missing from her house. Defence 

declined to cross examine PW-5.  

14. PW-6 Sahidul Islam deposed informant is his neighbour and house of 

accused is about 1 ½ km away from his house. After returning from market 

he heard that accused Manser Ali kidnapped Khaiful. In cross he stated 

presently Khaiful got married and before this marriage, Khaiful got married 

with another person. He stated he cannot say from whom he heard that 

accused kidnapped Khaiful.  
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15. PW-7 Jahar Ali deposed incident was took place about 3/4 years 

back and he heard that Khaiful Nessa eloped but he does not know the 

name of person along with whom Khaiful eloped. Defence declined to cross 

examine PW-7.  

16. PW-8 SI Rabindra Nath Das is I.O of the case. He deposed on 06-01-

14 he was posted as attach officer at Chapar Police station. On that day O/C 

Chapar PS after receiving ejahar from one Pasan Ali registered Chapar PS 

case. 08/14 u/s 366(A) I.P.C. and entrusted him to conduct the 

investigation. After taking charge of the investigation, he had recorded 

statement of the informant at the police station, visited place of occurrence, 

the house of the informant. Also recorded statement of neighbouring 

witnesses, drawn sketch map, apprehended accused. In the meantime he 

was transferred and accordingly he handed over case diary to the then O/C 

Chapar PS. In cross he stated he did not draw sketch map of the house of 

accused. He stated as per CD victim was recovered on 18-08-14. PW-9 

Inspector Pinthu Pathak deposed on 12-06-14 he was posted as O/C Chapar 

Police station.  On that day on district transfer of IO Rabindra Nath Das, 

case diary of Chapar PS case no. 08/14 u/s 366(A) I.P.C. was handed over 

to him. On receipt of the case diary, he took up the further investigation. 

During investigation victim appeared before the Chapar PS on 18-08-14 of 

her own. Accordingly he had recorded her statement u/s 161 Cr.P.C, 

medically examined her, produce her before the Ld. Magistrate to record 

her statement u/s 164 Cr.P.C. Thereafter, after collecting medical report of 

the victim and finding material against the accused Manser Ali he had 

submitted charge sheet against accused Manser u/s 366 I.P.C. In cross he 

denied he had submitted the chargesheet mechanically.  

17. PW-10 Dr. Anjumanara Ahmed is M.O. She deposed on 19-08-2014 

at about 12.00 pm she had examined Khaiful Nessa @Khatun under 

reference Chapar PS case no. 08/14 u/s 366(A) I.P.C and on examination 

found –General Physical Examination- Patient was well oriented in 

space & time, Pulse - 80/min, Blood pressure- 110/70, Temperature - 

Normal, Respiratory rate - Normal, Pupils - normal, Clothing no abnormality 

detected. Examination of injuries- No injury; Local examination of 

genital parts- External Genitalia - No abnormality detected; Hymen - Torn   

; Vagina & Cervix- No abnormality detected; Anus- No abnormality 
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detected; No spermatozoa was seen on the smear supplied. According to 

her opinion patient was not consistent with recent sexual 

intercourse/assault. PW-10 further deposed alleged victim girl narrated 

history before her as- Md. Manser Ali inhabitant of her same village about 

eight months back at Dhirghat hills with the convinced that he will marry 

her. He took her to Bongaigaon railway station then to Guwahati and left 

her there in Guwahati railway station. She became lonely there, went door 

to door work as maid, after then she married to another boy for the last two 

months. Defence declined to cross examine PW-10.    

DISCUSSION, DECISION & REASON THERE OF:- 

18. Prosecution charge against the accused is u/s 366-A I.P.C. It has 

been alleged that accused on 06-12-13 at about 06.00 pm, at village Beltoli 

under Chapar PS induced informant’s daughter Khaiful Khatun to go from 

her house with him with intent that she may be or knowing that it is likely 

that she will be forced or seduced to illicit intercourse with him or with 

other. Therefore prosecution in order to establish the charge u/s 366 (A) 

I.P.C must bring on record essential ingredients of section 366 (A) I.P.C. 

that is to say i. victim was minor at the time of incident ii. Accused induces 

victim to go from her place to any other place iii. Accused seduced and 

forced victim to illicit intercourse with him or to any other person and he 

has knowledge about that victim will be seduced or forced to illicit 

intercourse with an person and for that purpose she is enticed. I have 

scrutinized the case record. In this case prosecution adduced evidence of 

total 10 numbers of witnesses including informant, victim and M.O and PW-

2, being victim, is star witness of this case. Now let me analyze evidence on 

record. 

19.  PW-1 informant stated on the day of incident his daughter was 

aged about 16/17 years old but in support of the age of the victim girl he 

did not produce any birth certificate. PW-2 is the victim girl. PW-2 made 

statement before the Ld. Magistrate u/s 164 Cr.P.C. At the time of making 

statement by victim girl before the Ld. Magistrate she stated her age 22 

years.  PW-10 is M.O who had medically examined the victim girl Khaiful 

Khatun on 19-08-14.  As per requisition and statement of victim girl made 

before the Medical Officer her age was noted down as 25 years old on the 

date of medical examination of victim girl.  There is no birth certificate, no 
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radiological age of the victim girl was produced by prosecution to 

substantiate prosecution plea that victim girl was below the 18 years of age 

at the time of incident. It is reveal that the victim girl stated her different 

age at different point of time. Before the Ld. Magistrate victim girl stated 

her age as 22 years on 30-08-14 and before Medical officer victim girl stated 

her age as 25 years on 19-08-14 and after 2 years of recording her 

statement before the Ld. Magistrate i.e on 15-11-16 before the court victim 

girl stated her age as 19 years old. The statement of the victim girl 

regarding her age at the time of incident being in consistent in all the stages 

is not believable that she was minor at the time of incident. Admittedly PW-

2, victim was married at the time of incident. This is not the case that victim 

was given in marriage at the age below 18 years. Her marriage was held 

long back prior to the incident and that being the position she was below 18 

years of age and was minor is an unbelievable facts and same does not 

inspire confidence. PW-2’s further testimony that after reaching Guwahati 

she married one person named Mainuddin and after birth of her child about 

1 year she return home. Her second marriage, return home with her child 

after 1 year again show she was not minor at the time of incident. There is 

no documents produced such as birth certificate, school certificate etc by 

the prosecution to ascertain the age of the victim that she was below the 18 

years of age at the time of incident and the very first ingredient of the 

section 366-A I.P.C is not established.  

20. On foregoing discussion, I have come to my judicious consideration 

that victim was not minor at the time of incident. Now let me scrutinize 

evidence on record whether prosecution able to prove whether victim girl 

was induced by the accused person to go from her house with him with 

intent that she may be or knowing that it is likely that she will be forced or 

seduced to illicit intercourse with him or with other or her marriage will be 

performed against her will and consent. 

21. PW-1 alleged incident was took place about 2 years back at about 

08.00 pm and at that time he was not present at his house. His evidence is 

that accused Manser Ali was present at his house with his daughter and 

when he returned back to his house he found his daughter missing. The 

statement of PW-1 shown that he has left his daughter with accused Manser 

Ali at his house and he has knowledge that Manser Ali was present at his 
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house. In cross he stated while he and his wife returned back home he 

found his daughter at their house which contradict his statement that when 

he left his house his daughter was present along with accused and on 

returning back he did not find his daughter. Therefore the evidence made 

by PW-1 in his in chief does not stand that he did not find his daughter 

when he returned back to his home.  His evidence further shown that when 

he observed his daughter was missing from the house he remained present 

at his house.  Cross of PW-1 further shown that from the neighbouring 

people he gathered knowledge that accused came to his house and talk his 

daughter. Therefore as advised by the neighbour he lodged ejahar against 

the accused suspecting him. His further cross examination pointed on the 

day of incident his daughter was married but his daughter did not lead 

conjugal life with her husband and after this incident his daughter went to 

Guwahati and again married at Guwahati  and presently she came to his 

house with her husband and children and leading her conjugal life with her 

husband. Cross examination of PW-1 totally demolished plea made by PW-1 

in his ejahar and in his in chief. Cross examination of PW-1 further pointed 

daughter of the informant was not a minor girl as pleaded and at that time 

she was married. Thus, the statement of PW-1 being contradictory and in 

consistent with each other version the same is not reliable piece of evidence 

and is not acted upon.  

22. Statement of PW-2 is that accused Manser Ali took her from her 

house to Dhirghat with a promise to marry her and then he took her to 

Guwahati. Her this piece of statement pointed she came with accused to 

marry him if she really came with accused or if he truly come with her. PW-

2 was major at that time and her statement is that accused promised her 

and she came with accused. Here element of force is not found. PW-2 

deposed after reaching Guwahati accused left her alone at Guwahati railway 

station and fled away. She started staying at Guwahati and married with 

one Maynuddin and after one year she came back to her house and 

informed to her father about the incident. Thereafter her father lodged 

ejahar against the accused Manser Ali but PW-1 while adducing his evidence 

before the court stated that he did not find his daughter at his home and 

also not found Manser Ali at his home and under suspicion he lodged case 

against the accused and thereafter his daughter was returned back to 
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home. Thus PW-1 lodged ejahar prior to return back of PW-2 at her home is 

not acceptable piece of evidence and found to be contradictory and 

conflicting statement.  

23. During cross examination PW-2 stated she cannot recollect the date 

of incident. She stayed at Guwahati for 1 year and at Guwahati she married 

Mainuddin and after 1 year of her marriage with Mainuddin she come to 

Chapar and when she was staying at Guwahati she did not have any 

conversation with her father and with her other family members and she did 

not went to the house of accused as his house is far from her father’s house 

and she came to her father’s house after divorcing her first husband. And 

when she came to Chapar with her second husband, her father took her to 

the Chapar PS and police recorded her statement. From the careful reading 

of the statement of PW-2 it is seen that for 1 long year she was silent. She 

did not even tried to contact her father that it was accused Manser who 

took her to Guwahati, abandoned her at the Guwahati railway station. Her 

evidence shown that she has divorced her husband, come to her father’s 

house and went back to Guwahati and after reaching Guwahati she married 

one Mainuddin and lived at Guwahati with Mainuddin for 1 year and then 

returned back to Chapar. Her statement clearly pointed her journey from 

Chapar to Guwahati is consent journey, she find one boy of her choice at 

Guwahati, married with said boy and led conjugal life with said boy and 

then after 1 year she returned to her father’s house  and then her father 

took her to the police station and she made statement. Therefore there is 

every possibility to improve her statement before the police and therefore 

her statement is not believable, acceptable and therefore same is not acted 

upon.  

24. Evidence of PW-2 is that accused left her alone at Guwahati Railway 

station. At the railway station she got ample opportunity to take help of the 

other persons present at the railway station or from the police present at 

the railway station but she did not take any help from the people present at 

the railway station. She also did not take help of the police personnel 

present at the railway station. Guwahati Railway station is a busy station 

and police personnel present round the clock. If PW-2 was left at by 

accused at Guwahati Railway Station, she could have inform the matter to 

police and she did not wait for one long hour to disclosed the facts that too 
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after marrying one person at Guwahati and staying at Guwahati. Her 

testimonies show she is familiar to visit outside and therefore, after reaching 

Guwahati she find one boy, married her and then came to her father’s 

house and therefore her story of kidnapping by the accused does not derive 

confidence and there is every possibility to make out the story. PW-2 who is 

a major at the time of incident not mentioned any reason for non-disclosure 

of the incident to others and therefore, presumption can be safely drawn 

against her that the story narrated by her is not true.   

25. PW-3 is the mother of the victim girl. Her evidence pointed on the 

day of incident her daughter gone missing from their house and they made 

search. Thereafter her husband lodged ejahar and after few days they 

recovered their daughter from Guwahati and on being asked her daughter 

told her that Manser Ali took her to Guwahati. Cross of PW-2 pointed when 

she was staying at Guwahati she did not have any conversation with her 

father and with her other family members. Cross of PW-2 further pointed 

she herself came to her father’s house after 1 year of her marriage with one 

Mainuddin at Guwahati. Thus, shown that testimony of PW-3 that they 

recovered their daughter from Guwahati after few days of lodging ejahar  

and PW-2 told her that accused Manser Ali took her to Guwahati is not 

corroborated by the victim girl PW-2 and testimonies of PW-3 does not 

derive confidence and same is not acted upon.  

26. Evidence of PW-4 is that she had seen accused roaming around the 

house of victim Khaiful Nessa and in the evening she heard that both 

accused and Khaiful untraced. Her evidence does not point accused taking 

Khaiful Khatun forcefully from her house. Her evidence only pointed in the 

evening she heard both accused and Khaiful untraced.  

27. Evidence of PW-5 is that he heard that Khaiful was missing from her 

house. Evidence of PW-7 is that he heard that Khaiful eloped with someone. 

Evidence of PW-5 and PW-7 does not point any material against the 

accused Manser Ali and testimonies of PW-7 brought one new story that 

goes in favour of the accused and against the prosecution.  

28. Evidence of PW-6 is that he heard that accused Monser Ali 

kidnapped Khaiful. His evidence does not point he had seen accused Manser 

Ali taking away Khaiful or Khaiful disclosed before him that she was 
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kidnapped by accused Manser Ali. Thus, his evidence is totally hearsay 

evidence and same is not an admissible piece of evidence.  

29.  From the scanning of entire evidence of on record it reveals that 

victim statement does not inspire confidence that she was taken forcefully 

by the accused to marry her against her will and consent or with intent to 

force or seduced illicit intercourse either by accused or another person. PW-

2 was not minor at the time of incident. Ingredients of inducement is not 

present and accused taking away the victim and sexually assault victim is 

totally absent. Therefore, from the evidence of PWs I have come to my 

considerate finding that neither ingredient of section 366A I.P.C nor section 

366 I.P.C transpires against the accused Manser Ali.    

30. In view of my aforesaid discussion, and on entire scrutiny of the 

evidence on record, I come to my definite finding that prosecution miserably 

failed to bring home charge u/s 366A IPC against the accused Manser Ali. 

Accordingly he is acquitted from the charge of section 366 A IPC and set at 

liberty. 

31. Bail bond of accused person will remain stands for next six (6) 

months u/s 437(A) Cr.P.C. 

32. Send back the GR case record to the learned committal Court with a 

copy of the judgment.  

33. Given under hand and seal of this Court on this 28th day of March, 

2019 at Bilasipara, Dist- Dhubri.  

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESS:- 

PW-1 Pashan Ali,  

PW-2 Khaiful Khatun,  

PW-3 Samela Bibi,  

PW-4 Sahera Bibi,  

PW-5 Hasen Ali,  

PW-6 Sahidul Islam,  

PW-7 Jahar Ali,  

PW-8 SI Rabindra Nath Das (I.O),  

PW-9 Inspector Pintu Pathak (I.O) and  

PW-10 Dr. Anjumanara Ahmed.  

 

PROSECUTION EXHIBIT:- 

Ext-1 statement of PW-2 recorded u/s 164 Cr.P.C,  

Ext-2 Ejahar,  

Ext-3 Sketch Map,  

Ext-4 charge sheet and  

Ext-5 Medical Report 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- NIL 

COURT WITNESS :- NIL  

 

                                                                  (Smti S. Bhuyan) 

           Addl. Session Judge, Bilasipara 


